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condition in PhilKfs v. Eyre and that he went further than was
warranted by the decision in The Halley, the only authority
upon which he could have relied. The emphasis should be on
the wrongfulness of the defendant's conduct, not upon its
actionability. In The Halley, no wrong whatsoever had been
committed in the eyes of the English lex fori\ in the instant
case, the negligence of the driver was wrongful according to the
Scottish lex f on.
(b} Not justifiable by the 'lex loci delicti commits? .
what is If a plaintiff who sues on a foreign tort in England must
h*eCof7he sk°w that the wrong of the defendant would have been action-
ro V* L/ able had it been committed in England, it is only natural to
*?*** assume that in addition he must show that it was in fact action-
able by the law of the place where in reality it was committed.
It is inconceivable that the lex loci delicti commissi should be
allowed to play a less decisive part than the lex fori in the
determination of the defendant's liability. This obvious truism
was recognized by the Privy Council in The Halley? where
Selwyn LJ. said that there is no objection to an action in
England for injuries committed abroad, provided that 'such
injuries are actionable both by the law of England and also by
that of the country where they are committed'.2 Yet, two years
later, in Phillies v. Eyre? Willes J. when stating the function
of the lex loci delicti commissi used language which at first sight
seems a little obscure. He referred to the matter in two passages.
According to the first, the lex loci delicti commissi must say
whether the act of the defendant was Valid and unquestionable',
according to the second, whether it was 'justifiable*. It is the
latter of these epithets that has been preferred by later judges.
Thus in 1 902 Lord Macnaghten repeated the words of Willes
J. and said :
4The act must not have been justifiable by the law of the place where
it was committed.'4
Defen-     'Justifiable' is a strange word to use in connexion with
mlt not conduct that has caused injury to another, for to justify an act
have b«» means to show the justice of the act. No doubt it was sufficiently
<jby^^ apt t0 des<rribe the position of the defendant in the circuin-
kd mm stances which confronted Willes J. in Phillips v. Eyre:5
(1868), L.R. 2 P.C. 193.	* Ibid., at p. 203.
» (x87o),L.lL6QJB. i.	*
* Carrv. Fracis Times &T Co., [1902] A,C. 176, at p. 182.
5 (1870), L.R. 6Q3. r.

